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N HU UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF FLORIDA 

GAINESVILLE DIVISION

ANNETTE STROZIER, for herself 
and others similarly situated,

Plaintiffs,

v. CASE NO. 1:14-cv-19-MW/GRJ

SAL-MARK SERVICES, LLC, 
d/b/a HOME BY CHOICE,

Defendant.
___________________________ /

ORDER GRANTING PLAINTIFFS’ FIRST AMENDED MOTION TO 
CONDITIONALLY CERTIFY COLLECTIVE ACTION, AND TO 

FACILITATE NOTICE. AND FOR LIMITED EXPEDITED DISCOVERY

This is a case of collective action brought by the named Plaintiff, Annette Strozier, under

the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 201, et seq., seeking to recover unpaid

overtime wages allegedly owed Strozier and all current and former “similarly situated”

employees of the Defendant, Sal-Mark Services, LLC, d/b/a Home by Choice. On February 17,

2014, the day the complaint was filed in this case. Plaintiffs filed a motion requesting court

supervised notice to Defendant’s current and former employees of their opt-in rights. ECF No. 4.

After Defendant objected to Plaintiffs’ motion due to procedural deficiencies, ECF No. 8,

Plaintiffs filed the instant motion on March 20, 2014, entitled First Amended Motion to

Conditionally Certify Collective Action, and to Facilitate Notice, and for Limited Expedited 1
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Discovery (“First Amended Motion”). ECF No. 9. Along with the parties’ additional 

responses,1 this Court now considers Plaintiffs’ motion.

Plaintiffs’ motion requests this Court to conditionally certify a collective action, to 

facilitate notice to potential plaintiffs, and to require expedited responses to discovery in this 

case. Defendant does not object to Plaintiffs’ request for conditional collective certification, nor 

does Defendant object to court supervised notice or expedited discovery. Defendant’s Response, 

at fflf 5-6. Accordingly, this Court grants those requests. Defendant does, however, object to the 

precise wording of Plaintiffs’ proposed Notice of Collective Action (“Plaintiffs’ Proposed 

Notice”), included as Exhibit E to Plaintiffs’ First Amended Motion. Id. at If 7.

According to Defendant, Plaintiffs’ Proposed Notice is flawed in that it potentially 

reaches back earlier than June 30, 2012, the date the Defendant first implemented the Wage 

Scale Form which the named Plaintiff, Annette Strozier, bases her particular claims for overtime 

wages upon. Defendant contends that because the specific overtime calculations for which 

Strozier complains did not come into practice until June 30, 2012, the potential opt-in class 

members should be limited to employees subject to the same Wage Scale Form after June 30, 

2012. Plaintiffs’ Proposed Notice, by contrast, reaches back three years from the date of the 1 2

1 As a result of the filing of Plaintiffs’ First Amended Motion on March 20, 2014, this Court, on 
April 2, 2014, issued an Order denying as moot Plaintiffs’ Motion for Expedited Court 
Supervised Notice. ECF No. 10. Thereafter, Defendant filed its Response to Plaintiffs’ First 
Amended Motion on April 7, 2014 (“Defendant’s Response”). ECF No. 11. This was followed 
by Plaintiffs Reply to Defendant’s Response to Plaintiffs’ First Amended Motion, filed on April 
8,2014. ECF No. 14.
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proposed notice to sometime in 2011 (depending on the date of the final court-approved notice), 

which potentially encompasses a broader opt-in class.2

This Court must now resolve the proper scope of the potential opt-in class. As set forth 

below, this Court concludes that Plaintiffs’ Proposed Notice is the most fair and clear version. 

Accordingly, this Court rejects Defendant’s argument and approves Plaintiffs’ Proposed Notice, 

subject to the terms and qualifications set forth in the final section of this Order.

For an opt-in class to be created under 29 U.S.C. § 216(b), a named plaintiff must be 

suing on behalf of himself and other “similarly situated” employees. Hipp v. Liberty Nat. Life 

Ins. Co., 252 F.3d 1208, 1217 (11th Cir. 2001) (per curiam). In such a case, ‘“ [pjlaintiffs need 

only show that their positions are similar, not identical, to the positions held by the putative class 

members.’” Id. (quoting Grayson v. KMart Corp., 79 F.3d 1086, 1096 (11th Cir. 1996)). In 

making the similarly-situated determination, district courts should employ a two-tiered approach. 

See generally id. at 1217-19 (discussing this two-tiered approach and suggesting that district 

courts in the Eleventh Circuit adopt this approach).

The first stage of this process is the so-called “notice stage.” “At the notice stage, the 

district court makes a decision . . . whether notice of the action should be given to potential class 

members. Because the court has minimal evidence, this determination is made using a fairly 

lenient standard, and typically results in ‘conditional certification’ of a representative class.” Id. 

at 1218 (quoting Mooney v. Aramco Servs. Co., 54 F.3d 1207, 1213-14 (5th Cir. 1995)). During 

this process, “the similarly situated requirement is not particularly stringent.” Id. at 1214. 2 *

2 For these reasons. Defendant requests this Court to adopt Defendant’s Proposed Notice, 
attached to Defendant’s Response as Exhibit B, which effectively limits the scope of this action
from June 30, 2012 through the present date. See ECF No. 11, Exhibit 2.
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In the second stage of this process, and typically upon a motion for “decertification” by 

the defendant filed after discovery is largely complete, the court may re-evaluate the similarly 

situated question through “a [more detailed] factual determination.” Id. at 1218.

Here, both parties’ proposed notices reference the Defendant’s Wage Scale Form. The 

primary difference between them is that Plaintiffs’ Proposed Notice reaches back three years 

from the date of the notice into the year 2011, whereas Defendant’s Proposed Notice reaches 

back only to June 30, 2012. For this reason, Plaintiffs claim the Defendant’s Proposed Notice is 

misleading and too narrow in scope, while Defendant claims Plaintiffs’ Proposed Notice is 

“overly broad.”

To support its more limited scope of the potential opt-in class, Defendant presents the 

Affidavit of Sally Dahlem, Defendant’s co-owner. Ms. Dahlem’s affidavit, however, does not 

rule out the possibility of similarly-situated employees who were also improperly denied 

overtime wages prior to June 30, 2012.

In her affidavit, Ms. Dahlem references the same Wage Scale Form presented by the 

named Plaintiff, Annette Strozier, and declares: “We did not have this bonus program or any 

other wage scale calculation in place prior to June 30, 2012. Specifically, prior to that date, we 

did not provide the bonuses which are the subject o f the instant lawsuit.” ECF No. 11-2, at If 3 

(emphasis added). The precise wording of Ms. Dahlem’s affidavit is significant, particularly 

given the lack of any additional evidence before this Court. Ms. Dahlem’s statement, worded as 

such, does not rule out the possibility that alternative bonus structures were in place prior to June 

30, 2012, and Plaintiffs’ claim is a broad one -  i.e., that the Defendant had a policy of excluding 

bonuses from the calculation of overtime and that the named Plaintiff and those similarly situated 4
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were not paid correctly for overtime due. See Complaint, at fflj 2, 23, 25. The wording offered in 

the Plaintiffs’ Proposed Notice best reflects this claim.

If the Defendant, in fact, did not have any bonus program in place prior to June 30, 2012, 

a point that is unclear at this stage, then presumably no additional employees will attempt to opt- 

in to this suit to seek compensation for overtime wages allegedly due but unpaid prior to that 

date. In that event, the Defendant’s present objection would prove immaterial. If, however, 

there are additional “similarly situated” employees who elect to opt-in, then all parties would 

benefit by joining those plaintiffs to this suit, as this would “avoid[] multiplicity of suits.” 

Braimstein v. Eastern Photographic Lab., Inc., 600 F.2d 335, 336 (2d Cir. 1979) (per curiam).3 4 5 

Thus, the prudent approach is to not unduly restrict those who may choose to opt-in to this suit at 

this time, recognizing that this Court may revisit the issue of whether any opt-in plaintiff is truly 

“similarly situated” during the second stage of this process.4

Finally, this Court notes that for purposes of providing opt-in notification to potentially 

similarly situated employees -  where, as here. Plaintiffs have pleaded allegations that the

3 See also Hoffmann-La Roche, Inc. v. Sperling, 493 U.S. 165, 170 (1989) (noting the policy of 
allowing plaintiffs the advantage of lowering individual costs by pooling resources and stating, 
“the judicial system benefits by efficient resolution in one proceeding of common issues of law 
and fact arising from the same alleged [unlawful] activity”).

4 Notably, Plaintiffs’ complaint seeks unpaid overtime compensation generally, and there is 
presumably no way for the named Plaintiff to know the pay arrangements of other employees, as 
the Wage Scale Form submitted by the named Plaintiff warns that “discussion of position and/or 
wages with co-workers and/or clients is strictly prohibited and will result in immediate 
termination of employment.” Without the benefit of completed discovery at this stage, it would 
presumably be difficult for the named Plaintiff to independently verify that any other employees 
received a Wage Scale Form, to the extent that is even relevant to the question of whether those 
employees were “similarly situated.” These are matters to be resolved during the second stage of 
this process, rather than stage one.
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employer willfully violated the FLSA thereby triggering the three-year statute of limitations5 -  

the date of the notice provides an approximate end point for the statute of limitations lookback 

period. See Doucoure v. Matlyn Food, Inc., 554 F.Supp.2d 369, 373 (E.D.N.Y. 2008) (“[f]or any 

similarly situated employee who seeks to join in this collective action, the date of the notice is 

significant to the limitations period, but the date of [the] complaint is not”); Anglada v. Linens ‘N 

Things, Inc., 2007 WL 1552511, at *9 (S.D.N.Y. April 26, 2007) (concluding that notice of the 

proposed collective action should be sent to employees who presently hold or once held certain 

positions within three years of the date of the issuance of the proposed notice). Accordingly, this 

Court approves Plaintiffs’ Proposed Notice, with the caveat that the notice date currently 

indicated in Plaintiffs’ Proposed Notice be updated to reflect whatever date Plaintiffs’ counsel 

finalizes and distributes it.

For these reasons,

IT IS ORDERED: Plaintiffs’ First Amended Motion to Conditionally Certify Collective 

Action, and to Facilitate Notice, and for Limited Expedited Discovery, ECF No. 9, is 

GRANTED, with the following qualifications:

1) This matter is authorized as a collective action under 29 U.S.C. § 216(b).

2) Plaintiffs’ Proposed Notice to Potential Collective Action Plaintiffs is approved as 

written and as provided in the Record, subject to the qualification that any employee 

similarly situated to the named Plaintiff who worked for the Defendant within three 

years of the date of the final notice should be provided notice of the instant suit and 

the opportunity to opt into it as a plaintiff. 5 6

5 See 29 U.S.C. § 255(a); Complaint at Iffl 21-24.
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3) Defendant shall produce the names, addresses, telephone numbers, and dates of 

employment of all potential collective action plaintiffs who would not be barred by a 

three-year statute of limitation pursuant to the provisions of 29 U.S.C. § 256. The 

parties are instructed to cooperate in this process, which must be complete on or 

before Friday, June 20, 2014. See ECF No. 9, Exhibit 6 (requesting 40 days to 

complete this discovery).

4) Thereafter, any putative plaintiff must affirmatively opt into this action by filing the 

necessary written consent with this Court within 90 days from the mailing of the 

approved notice, and in no event later than Friday, September 26, 2014. For purposes 

of this requirement, the requisite notices must be filed with this Court, whether 

through Plaintiffs’ counsel or directly.6

SO ORDERED on May 14, 2014.

s/Mark E. Walker______________
United States District Judge 6

6 See Hoffmann La Roche, 493 U.S. at 172 (noting that “the trial court, as part of its order, 
[properly] set a cutoff date for the filing of consents, as it was bound to do if the action was to 
proceed in diligent fashion”); see also 29 U.S.C. § 256(b) (“a collective or class action instituted 
under the Fair Labor Standards A ct. . . shall be considered to be commenced in the case of any 
individual claimant. . .  if [his or her] written consent was not so filed [on the date the complaint 
was filed] or if his name did not so appear [in the complaint] -  on the subsequent date on which 
such written consent is filed in the court in which the action was commenced’) (emphasis added).

7


	Case l:14-cv-00019-MW-GRJ Document 17 Filed 05/14/14 Page 1 of 7

	Case l:14-cv-00019-MW-GRJ Document 17 Filed 05/14/14 Page 6 of 7


